
STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Earl  & Columba Kostuk

for Redeterminat ion of a Def ic iency or a Revision

of a DeterminaLion or a Refund of

Personal Income Tax

under Art ic le 22 of the Tax law

for  the  Year  1969.

AT'FIDAVIT OF MAIL]NG

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

18th day of June, 19B0, he served the within not ice of Decision by cert i f ied

mai l  upon EarI  & Columba Kostuk, the pet. i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as
fo l lows:

Earl & Columba Kostuk
4027 Bar ton  St .
N iagara  Fa l1s ,  Ny  14305

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United Stat.es Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

l8 th  day  o f  June,  1980. I

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is  the  pe t i t ioner  here in

is the last known address of the
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 18 ,  1980

EarI & Columba KosLuk
4027 Barton St.
N iagara  FaI Is ,  NY 14305

Dear  Mr .  &  Mrs .  Kos tuk :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning
accordance with this

the computation of tax
decis ion may be addressed

NYS Dept .  Taxat ion and
Deputy Commiss ioner  and
A lbany ,  New York  12227
Phone # (518) 457-6240

due or refund al lowed in
t o :

F i n a n c e
Counse l

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner  I  s  Representat ive

Taxing Bureau's  Representat ive



STATE OF NEI,I YORK

S?ATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EARI K0STUK and COLIIMBA K0STIK

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Article 22
of the Tax law for the Year 1969.

Whether amounts expended for

deducL ions  under  sec t ion  t6T(a) (2 )

DECISION

meals and lodging for 1969 were al lowable

of the Internal Revenue Code.

FINDINGS OF FACT

Peti t ioners, EarI  and Columba Kostuk, 4027 Barton Street,  Niagara Fal ls,

New York 14305, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year

1969 (F i Ie  No.  13265) .

A smal l  c laims hearing was held before Carl  P. Wright,  Hearing 0ff icer,

at the off ices of the State Tax Commission, Genesee Bui lding, One West Genesee

St ree t ,  Bu f fa lo ,  New York ,  on  Apr i l  25 ,  L979 a t  2 :45  P.M.  Pet i t ioner  Co l -umba

Kostuk appeared pro_ se and for her husband, pet i t ioner Earl  Kostuk. The

Income Tax Bureau appeared by Peter Crotty,  Esq. (Kathy Sanderson, Esq.,  of

counse l ) .

ISSUB

1. Petit ioners, Earl and Columba Kostuk, f i led a joint New York State

Income Tax Resident Return for L969.

2. 0n September 24, L977, the Income Tax Bureau issued a Statement of

Audit Changes against petit ioners for addit ional income tax in the amount of

$276.90 p lus in terest  o f  $23.94 for  a  to ta l  due of  $300.84.  The explanat ion
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was that :

"l^/hen an employee is assigned to a post of duty for more than one
year, the assigrulent changes in nature from temporary to indefinite.
Travel, meals and lodging expenses incurred on an indefinite assign-
ment are not deductible, and any re-imbursement or per diem received
for such an assignment must be reported as taxable income.tt

3. 0n November 18, 1971, petit ioners paid the Lax and interest due of

$300 .  84.

4, 0n September 14, 1972, petit ioners submitted a claim for refund of

addit ional tax, plus interest, in the amount of $300.84 based on addit ional

evidence. 0n t lay 22, 1973, the Income Tax Bureau issued a Notice of Clain

Disa l lowance to pet i t ioners.

5. Petit ioners maintained a permanent residence at 4A27 Barton Street,

Niagara Falls, New York during 7969.

6. Petit ioner, Earl Kostuk, was employed as a superintendent of construc-

t ion projects by Albert EIia Building Co., fnc. whose only place of business

is  at  2749 Lockpor t  Road,  Niagara Fal ls ,  New York.  In  pr ior  years whi le

residing in Niagara Falls, Mr. Kostuk worked at various locations within the

Niagara Fal ls  area.

7.  A lber t  EI ia  Construct ion Co. ,  fnc.  was awarded a contract  to  bui ld  a

dormitory and dining faci l i ty for the State University of New York at Fredonia.

In order to gain the experience of supervising a large project, EarI Kostuk

accepted the assignment even though it meant temporarily being away from his

family. Fredonia is approximately 70 miles from petit ioner's home.

Since completion of construction projects are run by a t imetable, Mr.

Kostuk knew that the job would not last over an extended period of time. He

also knew that he could be reassigned to another project at any tirne. The
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decision as to how long he would remain the superintendent on the Fredonia job

vras up to the project of f icer.

Mr. Kostuk remained at this project for almost tvro years.

B. During 1969, Mr. Kostuk worked in Fredonia on weekdays and returned

to his family in Niagara Fal ls on weekends. During this period, he received

compensat ion in the sum of $41742.40 for meals and lodging expenses incurred

whi le at the Fredonia si te.  0n complet ion of pet i t ioner 's assignment at

Fredonia, he again worked in the Niagara FaIIs area for his employer.  Pet i t iorrer

does not ordinari ly t ravel away from home.

C0NCIUSIoNS 0F tAll

A. That pet i t ioner,  Earl  Kostukrs enploynent history is not that of  a

taxpayer who's employment is temporary and so widely scattered that there is

no part icular c i ty or other reasonable conf ined area in which he usual ly

works. That pet i t ioner is not an i t inerate worker who customari ly moves from

one employer to the next wj. th no f ixed place of abode, and is not regular ly

associated with and part icular local i ty.  0n the contrary the pet i t ioner has a

general  area where he usual ly works, i t  is c lear that such place const i tutes

his " tax home" and service as the point of  or igin for det.ermining his travel inl ;

expenses whi le "away from homerr.  (Special  Rul ing, l lay 4, L956, which is

reporred in (1956) Srand. Fed. Tax Rep. (CCtt;  116428).

B. That pet i t ioner,  EarI  Kostukts job assignment from his permanent

employer of many years in Fredonia during 7969 was of a temporary nature. The

permanent nature of a job is judged at the t ime the job began and not by later

events .  (Gard in ,  64  T .C.  1079)  That  the  ass ignment ,  by  las t ing  more  than one

year '  does not change assignnent from temporary to indef ini te in nature.

(Ro lb in ,  29  T .C.M.  B4B and He l l i s  35  T .C.M.  265) .  There fore ,  pe t i t ioner 's  tax
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home remained Niagara Fal1s and petit ioner properly deducted

accordance with section 162(a)(2) of the Internal Revenue Code.

283 F.zd 49I  and STIDGER v.  CIR,  355 F .2d 298) .

is  granted and

claim in amount

lawful ly owing.

COMMISSION

expenses in

(Harvey v. CItrl,

the Audit

o f  $300 .84

C. That pet i t ion of Earl  and Columba Kostuk

Division is hereby directed to refund pet i t ionersr

together with such addit . ional interest that may be

DATED: A1bany, New York

JUN18$m


